IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

at Baltimore
Inre *
*
LYNDA ALLYCIA POWELL * Case No. 00— 6-3092-SD
* Chapter 7
Debtor. *
*
* * * * * * *
*
LYNDA ALLYCIA POWELL *
*
Plaintiff, *
*
VS. * Adversary No. 01-5488-SD
*
FELRA and UFCW HEALTH *
and WELFARE FUND, *
*
Defendants. *
*
* * * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER DENYING
PLAINTIFFFSMOTION FOR PARTIAL SUMMARY JUDGMENT AND
GRANTING DEFENDANT’'SMOTION FOR SUMMARY JUDGMENT

The controllingissueraised by Defendant’ smotionfor summary judgment and Plaintiff Debtor’ scross-
moationfor partial summary judgment is whether the actions of Defendant congtitute a permissible recoupment
or an impermissible setoff. In her complaint the Plaintiff Debtor seeks an order finding the Defendant Health
and Wedfare Fund in contempt for violating Debtor’s Chapter 7 discharge injunction. 11 U.S.C. § 524(a).
Asthe partiesagree, thereisno genuine issue of materia fact. Consequently, resolutionof this proceeding by

summary judgment is gppropriate.
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For the reasons set forth below, Pantiff’s motion for partid summary judgment will be denied and
Defendant’ s motion for summary judgment will be granted.

Background

Fantiff Debtor is employed at Safeway Supermarkets. One of the benefits she receivesby virtue of
her employment is participationinthe Defendant FELRA and UFCW Hedth and Wefare Fund (the “Fund”).
The Fund is a multi-employer, employee wefare benefit plan as defined by the Employee Retirement Income
Security Act of 1974 (ERISA). 29 U.S.C. 88 1002(1), (37). Itisaresult of collective bargaining between
certain unions and employers. The collective bargaining agreements require employersto contribute acertain
amount to the Fund each monthfor each covered employee. Employees who participate in the Fund recaive
hospitd, surgicd, medicad, accident and sickness benefits, as wel as dentd, optical, and prescription drug
benefits.

OnNovember 19, 1999, Fantiff wasinjured inanautomobile accident. The Fund advanced $684.02
to Plaintiff, condsting of $257.38 in medicd benefits and $426.64 in accident and sickness benefits. Under
the SUBROGATION clause of the benefit plan, Plaintiff was required to rembursethe Fund for the advances
to the extent she received recovery from another source for her accident. If Plantiff falled to reamburse the
Fund, it had the right to recover the amount paid “by methods which include offsetting it againg future benefit
payments, if necessary.” Summary Plan Description, Dedl. of LauraWash, Exh. A, p. 35.

At some point prepetition, Plaintiff received a settlement recovery for her accident fromathird party.
However, she did not reimburse the advances to the Fund.

On October 19, 2000, the plaintiff filed a petition under Chapter 7. The Fund received notice of

FPantiff’ s bankruptcy petition asa scheduled creditor. It raised no issues during adminigration of Plaintiff’s



case, and Plaintiff’s Discharge was entered onFebruary 5, 2001. In May, 2001, the Fund withheld payment
of certain hedlth and prescription benefits that Plaintiff was otherwise entitled to receive, and it gpplied them
to reduce Plantiff’ sprepetitionreimbursement obligation. Plantiff argues that the Fund's actions violated her
Discharge.
Summary Judgment Standard

Pursuant to Fed.R.Civ.P. 56(c), made applicable by Bankruptcy Rule 7056, summary judgment is
proper where “the pleadings, depositions, answersto interrogatories, and admissons onfile, together withthe
afidavits, if any, showthat thereisno genuine issue asto any materid fact and the moving party is entitled to

judgment asametter of law.” Fed.R.Civ.P. 56(c). Seealso Andersonv. Liberty Lobby. Inc., 477 U.S. 242,

250 (1986), Ramsey v. Berndein (Inre Berndein), 197 B.R. 475 (Bankr. D.Md. 1996), aff d 113 F.3d 1231

(4™ Cir. 1997). Sincethe partiesagree onthe materid facts, it is appropriate to determine whether one party
is entitled to judgment as a matter of law.
Contempt for Knowingly Violating the Dischar ge Order

Faintiff’ sfirs count dleges that Defendant willfully violated her Discharge Order and the injunction
provisions of 11 U.S.C. §524(a)* when Defendant withheld payment of benefitsto which Plaintiff was entitled
for gpplication to a discharged debt.

Although Defendant Fund admits it withheld benefit payments from Plaintiff, it deniesthat it violated

Faintiff's Discharge. Rather, the Fund contends that it exercised its equitable right of recoupment. If the

Section 524(a) provides in relevant part that a discharge * operates as an injunction againgt the
commencement or continuation of an action, the employment of process, or an act, to collect or recover
from, or offset any such debt [that has been discharged under 8 727] as a persond lighility of the debtor,
whether or not discharge of such debt iswaived; . ..” 11 U.S.C. § 524(a)(2).
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Fund is correct, it did not violate the Discharge Order because recoupment isnot prohibited by the discharge

injjunction. Thompson v. Board of Trustees of the Fairfax Co. Pdlice Officers Retirement Sys. (In re

Thompson), 182 B.R. 140, 146 (Bankr. E.D. Va 1995). Plaintiff however, asserts that the withholding of
payments by the Fund amounted to asetoff. Setoff isprohibited under 11 U.S.C. §524(8)(2). Id. Therefore,
the issue presented is whether the Fund's refusd to pay benefits to Plantiff post-petition amounts to
recoupment or to setoff where the Rantiff had contractudly agreed to remburse the Fund after receiving
monies from athird party, and she failed to do so pre-petition.

Setoff arises “from an independent claim the defendant has againg the plaintiff.” First Nat'| Bank of

Louisvillev. Master Auto Ser. Corp., 693 F.2d 308, 310 n.1 (4" Cir. 1982). Asdescribed by the Supreme

Court in Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 18 (1995): “Theright of setoff (also called

‘offset’) dlows entities that owe each other money to apply their mutud debts againgt each other, thereby

avoiding ‘the absurdity of making A pay B when B owes A.”” Quoting Studley v. Boylston Nat. Bank, 229

U.S. 523, 528 (1913).  Setoff is subject to the automatic stay. 11 U.S.C. § 362(a)(7). Only when both
opposing dams arise prepetition is a creditor’s right of setoff [offset] specificdly recognized under the
Bankruptcy Code. 1d. at 8 553(a).

“Recoupment isthe right of the defendant to have the plaintiff’s monetary daim reduced by reason of
some clam the defendant has againgt the plantiff arisng out of the very contract giving rise to the plaintiff’s

cdams” Firg Nat'| Bank of Louisvillev. Master Auto Ser. Corp., 693 F.2d at 310 n.1. This equitable

doctrine is treated as a non-statutory exception to the automatic stay in many courts. Thompson, 182 B.R.

at 146-47; Kosadnar v. MetropalitanLife Ins. Co., 157 F.3d 1011 (5™ Cir. 1998); UniverstyMed. Ctr. v.

Sullivan, 973 F.2d 1065 (3" Cir. 1992); Long Term Disability Plan of Hoffman-LaRoche, Inc. v. Hiler, 99
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B.R. 238 (Bankr. D. N.J. 1989). Conceptudly, however, the automatic stay isnot applicable. A defendant
Is not required to seek judicia gpproval prior to recoupment because the “right of recoupment does not

conditute a debt whichisdischargeable” AetnaLifelns Co.v. Bram 179 B.R. 824, 827 (Bankr. ED. Tex.

1995).

To cast withholding as recoupment the Fund must first establish an overpayment was made, and
second, “both the creditor’s dam and the amount owed to the debtor must arise from a Sngle contract or
transaction.” Kosadnar, 157 F.3d at 1013. In thisingance, there is no disoute thet the first eement is
satisfied. Defendant Fund dleges, and Flantiff acknowledges, that Rlantiff was advanced $684.02 on the
premise that she would reimburse the Fund with monies received from athird party, which shedid not. The
second dement isless apparent. It requires an analyss of what condtitutes a single transaction. “Thereisno
generd standard governing whether events are part of the same or different transactions” Kosadner, 157

F.3d at 1014. Rather, courts focus on the facts and the equities of each case. 1d.; see dso, United States

Postal Serv. v. Dewey Freight Sys. Inc., 31 F.3d 620, 623 (8" Cir. 1994). At least two doctrines exist in

determining whether events condtitute the same transaction.
Firg, under the logica relationship test, the creditor and debtor’'s contractua relaionship is
determinate. Thismeans*“a‘transaction’ may include ‘a series of many occurrences, depending not o much

uponthe immediateness of thelr connectionasupontheir logicd relationship.”” TLC Hospitals v. United States

Dent. of Hedlth and Human Servs, 224 F.3d 1008, 1012 (9" Cir. 2000). InTLC Hospitals, the court held

that pre-petition Medicare overpayments to the debtor, a nursing facility, in one fiscd year and Medicare
underpayments for post-petition services in a subsequent fisca year were part of onetransaction. 1d. The

court reasoned that the protracted billing procedures on which the relationship was based indicated thet the
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payments were logicdly related. It stated “while this exchange of fundsmay stretch over an extended period
of time, it remans part of a continuous baancing process between the parties” |d. Under a logicd

relationship andys's, the word “transaction” isgivenaliberd and flexiblecongtruction. AetnaU.S. Hedlthcare,

Inc. v. Madigan, 270 B.R. 749, 755 (B.A.P. 9" Cir. 2001).

Second, some courts find that a logicd reationship doneis insufficent. Universty Medical Ctr. v.

Sullivan, 973 F.2d 1065, 1081 (3" Cir. 1992). EventheTLC Hospitas court acknowledged that the logical
relationship could not be gpplied soloosdy that multiple occurrencesinany continuous commercid relaionship
constitute one transaction. Id. at 1012. However, there are courts that smply do not employ a logical
relationship test. Rather these courts subscribeto anarrow or circumscribed interpretation asto what defines

the same transaction for the purposes of bankruptcy. Mainowski v. New York State Dept. of Labor, 156

F.3d 131, 133 (2" Cir. 1998); University Medica Ctr. v. Sullivan, 973 F.2d 1065, 1081 (3" Cir. 1992).

The Third Circuit sated in Universty Medicd Center:

For the purposes of recoupment, amere logica reationship is not enough: the ‘fact that the

same two partiesare involved and that a smilar subject matter gave riseto both claims,..does

not mean that the two arose from the ‘same transaction.” Rather, both debts must arise out

of a sngle integrated transaction so that it would inequitable for the debtor to enjoy the

benefits of that transaction without also meeting its obligations.
1d. at 1081.

Applying this arcumscribed definitionof transaction, the court held the ongoing relationship between
a Medicare provider and the Department of Health and Human Services was insuffident to conclude that
overpayment inone year arose from the same transaction as withholding payments gpproximeately threeyears

later, after the Medicare provider had filed for bankruptcy protection. 1d. The court rejected the doctrine of

equitable recoupment to support the withheld payments. 1d. Although University Medica Center and TLC




Hogpitals were factudly smilar, each court reached adifferent concluson. “Under either standard, however,
courts evauate the equities of the case, the man difference between them beng the degree of
Interconnectedness required with respect to the relevant obligations” Madigan, 270 B.R. at 756.

Pantiff reliesonMalinowski for support of itspropositionthat Defendant is not entitled to recoupment.
In Mainows, the debtor became unemployed in 1994 and received unemployment compensationbased on
an initid determination of igibility made by the New Y ork Department of Labor. The Department later
determined the debtor had voluntarily quit without good cause and wasthus indigible, leaving an overpayment
to the debtor in the amount of $2,072.00. Mdinowski, 156 F.3d at 132. The fallowing year the debtor filed
aChapter 13 case. In 1996, Madinowski again filed for unemployment. The Department had not filed aclam
inthebankruptcy case. Nevertheless, it withheld the $2,072.00 from the debtor’ s post-petition unemployment
benefits without seeking relief or modification from the automatic stay. Using a narrow application of
transaction, the Mainowski court held that the two unemployment compensation episodes did not conditute
onetransaction. |d. at 134. Rather, the court reasoned that the two clams for unemployment were based
upon different episodes of unemployment because, for each episode of unemployment compensation, the
damant was required to qudify separately for benefits. Id. The facts in Malinowski are materidly
distinguishable from those in the ingtant proceeding.

Here, Fantiff was digible for benefitsonacontinuingbasis. The Plan did not require her to requdify
periodicdly to maintain her participation in the Plan. Rather, once she was “initidly digible, she became and
remained a participant aslong as she wasemployed by a participating employer making contributions on her
behdf.” See, FELRA and UFCW Hedth and Welfare Fund Plan, 1999, EMPLOY EE ELIGIBILITY, pp.

12-13.



Thefactsin Brown v. Genera Motors Corp., 152 B.R. 935 (Bankr. W.D. Wis. 1993) providea
closer andogy. In Brown, the debtor became digible prepetition to receive benefits under the employer’s
penson plan. Upon retirement, the debtor was entitled to recelve abasi ¢ benefit until death. Debtor was aso
entitled to receive atemporary benefit. The debtor would become ineligible for the temporary benefit when
he reached age 62 or when he recelved Socid Security disability benefits, if earlier. A year after debtor’s
basc and temporary benefits commenced under the Plan, the debtor aso began recaiving Socia Security
disability benefits. He did not, however, informthe Plan. Onceit learned of the receipt of the payments, and
after the debtor had filed a Chapter 7 bankruptcy case, the plan reduced his basic bendfit by 50% to recoup
the overpayment of temporary benefits. Thiswas consstent with the plain language of the Plan. The court
held that the overpayment in connection with the * private employee benefit plan gave rise to a vdid right of
recoupment againg future benefits where such recoupment is avalable under the Plan or by agreement
between the parties” Brown, 152 B.R. at 939. Consequently, the court held that the debtor’ s Chapter 7
discharge had “no effect on the continuing right of the Pension Plan to recoup overpaymernts from future
benefits” Id.

Smilaly, in Hoffman-La Roche v. Hiler, 99 B.R. 238 (Bankr. D.N.J. 1989), the debtor was a

beneficiary under anemployee benefit plan created pursuant to ERISA. The Plan alowed disability benefits
to be paid monthly to the debtor. If hebecamedigiblefor socid security benefits, the debtor wasto remburse
the Plan for the disability benefits. As in the instant proceeding, the debtor in Hiler received benefits in
anticipationof receiving payment fromathird party. When Hiler received adel ayed payment in socid security

disahility benefits, however, he did not notify the Plan of the award. Once the Plan learned of the payment,



it began withholding payments from the debtor to recover the overpayments. Debtor filed for bankruptcy.
Without seeking permissionfromthe Bankruptcy Court, the Plan continued to withhold payments. TheHiler
court held there existed a vdid right of recoupment that was subject neither to the automatic stay nor the to
discharge. 1d. at 245. The court reasoned that the Plan’ sdam for rembursement of overpayments semmed
from the same contract under which the debtor asserted adam. 1d. at 240. The debtor in Hiler had signed
areimbursement agreement promising to repay the Planfor sums retroactively received from Social Security.

The United States Court of Appedls for the Fifth Circuit found that a compensation plan where the
debtor received part sdary and part advance on sales commissions was deemed to be one transactionwhen
the employer collected those advances postpetition, although the debts were created prepetition. Kosadnar

v. Metropalitan Life Ins. Co., 157 F.3d 1011, 1016 (5" Cir. 1998). The K osadnar court reasoned it was

these “types of overpayments that the doctrine of recoupment contemplates.” 1d. at 1013. Citing Hiler, the
court went on to find that “[w]hen dl clams arise out of one contract between the parties, gpplication of the
recoupment doctrine is appropriate.” Id.

Applying the more narrow, circumscribed definition of transaction to the present matter compels a
finding of recoupment. Debtor received $684.02 asan advancefor medica benefitsand accident and sickness
benefits. 1n exchange for receiving that advance, Debtor contractudly agreed to repay the Fund from third
party rembursements. However, Debtor failed to reimburse the Fund, athough she had received athird party
recovery. Consequently, acontractua right arosein the Fund to recoup the overadvances fromfuture benefits

otherwise payable. Thereisasngle contract that governed the relationship between Plaintiff and Defendant.



The Defendant Fund' sadvancesto Debtor and itsrecovery of those advances fromfuture benefitsarose from
asngle purpose relationship between the parties, namely, the provison of hedth benefits to Debtor without
interruption, requdification, or anew contract. Neither the passage of less than 2 years from when Debtor’s
obligation to repay arose to the recoupment nor the interventionof the automatic stay Debtor’ s dischargein
bankruptcy alters or breaks the angleness of the transaction. Defendant’ s claim was not independent of its
overadvances to Plantiff.

“[W]here overpayments are made under acontract whichprovidesfor recoupment prior to the filing
of a bankruptcy petition, the debtor should not be alowed to avoid the burden of reimbursement of suchsums
by having them discharged in bankruptcy while [she] continues to receive the benefits under the same
contract.” Hiler, 99 B.R. at 243. Debtor does not dispute her continued right to recelve benefits under the
Aan. By withholding benefits to Debtor in the amount of its overpayments to her, the Defendant is merely
ba ancing the amount due under a single contractud relationship.

Conclusion

For the reasons set forthabove, the Fund is entitledto summary judgment on Count | of the complaint.
Because Count 11 for compensatory and punitive damages and Count 111 for a recovery under ERISA for
violationof the Plan’s terms are dependent on there being a violation of Debtor’ sdischarge under 11 U.S.C.
§524(a), and because the court hasfound none, Defendant is also entitled to summary judgment asto Counts

[1and 1.
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Therefore itis this _ day of October, 2002, by the United States Bankruptcy Court for the
Didrict of Maryland,

ORDERED, that Defendant’s motion for summary judgment is GRANTED; and it is further

ORDERED, that summary judgment is GRANTED in favor of Defendant on Counts 1, 11 and I11 of
the complaint; and it is further

ORDERED, that Plaintiff’s motion for partid summary judgment is DENIED.

E. Stephen Derby
Judge

CC: Mark Nedl, Assistant U.S. Trustee
Office of the U.S. Trustee
300 W. Pratt Street
Suite 350
Baltimore, MD 21201

David W. Cohen, Esquire

1 North Charles Street
Blaugtein Building, Suite 350
Bdtimore, MD 21201

Marc A. Tenenbaum, Esquire
Sevin & Hat, P.C.

1625 Massachusetts Avenue, NW
Suite 450

Washington, DC 20036
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